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APPEAL OF AN ORDER FOR WINDING UP ON THE 

BASIS THAT THE COMPANY WAS UNABLE TO PAY 

ITS DEBTS - DEBT ALLEGED TO HAVE BEEN 

SATISFIED BY THE TRANSFER OF CERTAIN 

SHARES TO THE REDEEMING SHAREHOLDERS – 

IN-KIND DISTRIBUTION MUST BE FROM ASSETS 

OF THE FUND WHEN THE DEBT CRYSTALLISED - 

TRANSFER OF SHARES WITHOUT REAL 

UNDERLYING VALUE NOT SUFFICIENT TO 

DISCHARGE THE DEBTS IN ANY EVENT - APPEAL 

DISMISSED

The articles of association of FIA Leveraged Fund (the “Fund”) 

permitted the holder of any class of participating shares the right 

to be redeemed on delivery of a redemption request. The Fund 

was obliged to redeem at the value fixed on the redemption date. 

Payment could be made in cash or in-kind. In response to a 

redemption request, the Fund transferred to the redeeming 

investors certain shares in another entity which were not assets 

of the Fund on the redemption date. In fact, the Company whose 

shares were so transferred was not in existence at the relevant 

date.  

The Court of Appeal held that the power to make an in-kind 

distribution does not extend to the distribution of an asset which 

did not exist at the time when the investor was entitled to be paid 

his redemption monies. Furthermore, there was no evidence that 

the Directors of the Fund ever applied their minds to the proper 

valuation of the shares in question. The valuation applied by the 

Directors could not be accepted as a rational exercise of 

discretion, and while the Directors did have broad discretion to 

value assets under the articles and offering documents, there 

remains an implicit requirement that such a valuation should be 

carried out rationally. The appeal was dismissed. 

Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of 

Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that 

includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive, 

sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate 

and commercial, litigation, restructuring and insolvency, and private client and trust matters. 

Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate 

secretarial, accounting and management services. 

 

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad 

terms only and is intended to merely provide a brief overview and give general information. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


