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The Appeal concerns the refusal by the Court to grant leave to
the Appellant pursuant to Section 184C(2)(c) of the BVI Business
Companies Act, 2004 (as amended) (the “BCA”) to commence
derivative proceedings on behalf of the first Respondent, for
what it contends was the sale at an undervalue of the shares in
its wholly owned subsidiary.

The Learned Judge’s refusal was based on his Judgment that
the intention and effect of Section 184C(2)(c), was that for a
claim to be "likely to succeed” it must be obvious, without any
substantial consideration of or debate on the merits that it is
likely to succeed and the proposed Claim must appear to the
Court to be self-evidently strong without conducting an inquiry.
He observed the application for leave under Section 184C was
not an occasion for painstaking analysis of valuation or other
evidence and based on a limited examination of the evidence
found that the Appellant’s Claim was not likely to succeed.

The Court of Appeal dismissed the Appeal. They found that the
Learned Judge’s interpretation and application of Section
184C(2)(c) of the BCA was wrong because it seemed to be
moving into the realm of requiring a strong likelihood or almost
requiring certainty that the proceedings would succeed. Applying
the case of Cream Holdings Limited and Others -v- Banjeree and
Others [2004] UKHL 44, the Court found that the correct
meaning of the phrase “whether the proceedings are likely to
succeed” in Section 184C(2)(c) of the BCA was “whether it is
more probable than not that the proceedings will succeed”. The
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Applicant was therefore not required to demonstrate that
success was an absolute certainty, or that the probability of
success was very strong. The Court further held that with regard
to the level of examination of the evidence required in the
present case, the threshold for the grant of leave to bring
derivative proceedings — “whether it is more probable than not
that the proceedings will succeed” — would require a full and
proper examination of the evidence then before the Court. The
Court further held that the potential nature of derivative claims,
especially those that may be both complex and defended, did not
predispose themselves to a cursory review and required the
Court to evaluate the evidence before it and the arguments
advanced by both parties in order to determine “whether the
proceedings are likely to succeed”.

However, having exercised its discretion afresh, the Court held
that the evidence did not show that the proceedings were likely
to succeed and dismissed the Appeal on that basis.
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